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Prologue

For various reasons, and particularly because of the major impact of public holidays on our lecture programme, we are required in this topic to ‘hit the ground running.’ There will be time later in the semester to slow down a little and survey the constitutional landscape in a more leisurely fashion, but in the meantime it might help you to look at this ‘roadmap’.

A Constitutional Road Map: Some Basic Principles and Ideas

The Constitution

· the Australian Constitution was enacted as s 9 of the Commonwealth of Australia Constitution Act 1900. This is a British Act. It establishes the Commonwealth and the States as a federal system.

· the States also have Constitutions; these are the 19th century statutes that gave each colony responsible government. They continued as State constitutions (for example for SA the Constitution Act 1855 and 1934)

· the Constitution is enforced by the High Court which has the power to invalidate any unconstitutional exercise of legislative, executive or judicial power.

Legislative powers

· the Commonwealth can pass laws as long as they come within the areas of power set out in s 51 (are laws ‘with respect to’ those heads of power)

· the States can pass any laws provided they are for the ‘peace, welfare and good government’ of the State (they are not restricted by s 51 or any other heads of power)

· sometimes the Constitution specifically prevents a State from making particular laws - eg the States can’t make laws with respect to excises or can’t impose customs duties (s 90).

· if a State law is inconsistent with a Commonwealth law, the State law is read down to the extent of the inconsistency (s 109).

Executive power

· Most significant powers of the Executive are conferred by legislation but some derive directly from the Constitution (eg the Governor-General’s power as Commander-in-Chief of the armed forces) and some from common law (ie prerogatives). The Executive cannot impose penalties or spend money without parliamentary approval.

· According to the principles of responsible government, the Governor-General exercises nearly all powers only on the advice of the Prime Minister and/or another minister. Therefore the real executive power belongs to elected representatives.
Judicial power

· Judicial power is the power to resolve disputes by applying law. It is exercised by the High Court, the Federal Court, the Family Court and some State courts.

· Because judges are independent, the exercise of their functions cannot be interfered with by the legislature or the executive.

Freedoms

· Freedoms as expressed or implied in the Constitution are limits to Commonwealth law making power (the Commonwealth cannot make a law which infringes a freedom).

· Freedoms can also limit the scope of State laws. It depends on the wording of the section or the scope of the implied freedom.

Separation of powers

· The Constitution imposes a separation of powers on the Commonwealth. That is, there is a separation between legislative and executive powers on the one hand and judicial power on the other. There are also some limitations on the intermingling of legislative and executive powers (see eg s 44(iv), but compare s 64).

· The States are not required to have a separation of powers (though they tend to in practice). This clear position has been to some extent confused by the High Court Kable decision in 1996 in respect of State courts that also exercise federal jurisdiction.

Recommended reading

· Hanks et al, 2-18

· Skim the Constitution
Week 1 – 3 and 7 March:
Introduction to the topic; Express rights and freedoms

Required Reading

Monday:
· Hanks et al, 928-54

Friday:

· Supplementary Materials (Smith v ANL; Airservices v Canadian Airlines)
Recommended reading

· If you still have your Public Law and Regulation materials, read over the section on human rights

· Sources cited in Hanks et al at page 1048

· Tom Allen, ‘Acquisition of Property on Just Terms’ (2000) 22 Sydney Law Review 351

· Simon Evans, ‘When is an Acquisition of Property Not and Acquisition of Property?’ (2000) 11 Public Law Review 183
· George Williams, Human Rights under the Australian Constitution (1999), 141-53

Content of lectures

Monday:

· Introduction and welcome to the topic

· Working in Groups

· Section 51(xxxi): Acquisition of property on just terms
(a) The double purpose of s 51(xxxi)

(b) What is property?

(c) What is an acquisition?

(d) What are just terms?

(e) Limitations to the coverage of s 51(xxxi)

(f) Section 51(xxxi) and other heads of power

Friday:

· Recent cases on s 51(xxxi)
Introduction

You are already aware from Public Law and Regulation that the Australian Constitution contains very few direct guarantees of rights and freedoms.

You are also aware what it means, in a democracy, to protect rights and freedoms in a written constitution. It means that laws made in good faith by elected parliaments can be ruled invalid by unelected judges. This is sometimes called the ‘counter-majoritarian difficulty’ because the will of the majority, as expressed through the legislature, is frustrated.
How can we justify this? Constitutional protection of rights and freedoms is based on the idea that there are some things that even an elected parliament or government should not be able to do. There are some principles that are even more important than popular sovereignty, and we don’t necessarily trust elected representatives to always stand up for those principles. It’s not necessarily that we think the representatives don’t care about the principles, but sometimes they might they might get so carried away with the wishes of a majority group, they forget to think about the impact a response might have on a minority group. Or sometimes they might not understand the proper application of the principles to a particular issue.
Therefore we rely on judges, who are in a much better position to act as guardians of the principles that have been ruled so important.
Under the Australian Constitution, there are a number of principles that override parliamentary sovereignty, but which don’t have any direct application to individual rights and freedoms. A lot of the rest of the topic will be taken up with these: for example, the Commonwealth can only legislate on the matters listed in ss 51, 52 and 122, and it can’t discriminate against the States. There are also principles relating to free trade between the States and the establishment of a national identity; sometimes they have been seen as protecting individual rights, but on examination they do not really fit with modern notions of human rights. Examples are ss 92 and 117, both of which we shall also be looking at later in the semester. Then there are rights and freedoms that are not directly expressed anywhere in the Constitution, but are implied from the text and structure of the Constitution, and other requirements it might contain. We shall be looking more closely at these later on, as well.
The three provisions that are generally accepted as supporting individual rights and freedoms are ss 51(xxxi), 80 and 116. Section 51(xxxi) stands for the principle that the government should not be able to acquire people’s property without providing some kind of compensation (though the term in the section itself is ‘just terms’).

Section 80 stands for the principle that people on trial for serious crimes should have the benefit of a jury. We won’t have time to look at s 80 in any depth in this topic (but see below).

Section 116 stands for a number of principles regarding the separation of church and state.

So much for the principles these provisions stand for; but what do they actually do? Section 80 does very little indeed, because of the way it is drafted. Rather than require jury trials in serious cases, it requires them only when the Commonwealth proceeds ‘on indictment’. It is open to parliament to allow, or require, a summary proceeding for a particular offence, no matter how heavy the potential penalty. Then a jury trial would not be required. Nor are accused persons entitled to ‘opt out’ of a jury trial, if they think it would be to their benefit. Therefore, for some people, s 80 actually takes away their freedom of choice. You can read more about s 80 if you are interested, in Hanks et al at 954-62.
In these two weeks we shall look more closely at ss 51(xxxi) and 116 and the question to have in your head is: how effective is this provision in protecting individual rights and freedoms? (Note: you shouldn’t assume that they are both equally effective!)
How much room do judges have for interpretation when applying these provisions?

Have they done so in a spirit that respects their role in protecting the human rights principles underlying the two provisions?
Week 2 – Friday14 March only:
Express rights continued
Required reading

· Hanks et al, 962-79
Recommended reading

· George Williams, Human Rights Under the Australian Constitution (1999), 110-119

· Joshua Puls, ‘The Wall of Separation: Section 116, The First Amendment and Constitutional Religious Guarantees’ (1998) 26 Federal Law Review 139

· Stephen McLeish, ‘Making Sense of Religion and the Constitution: A Fresh Start for Section 116’ (1992) 18 Monash Law Review 207

· Beth Gaze and Melinda Jones, Law Liberty and Australian Democracy (1990) Ch 7
Content of lecture

· Freedom of religion (etc)

· ‘Establishing any religion’ (DOGS Case)

· Free exercise of religion (Jehovah’s Witnesses case; Kruger)

Problem
We won’t have time to go over this problem in the lecture but it may help you to read over it before you start on the required reading. Notes on it will be posted on FLO following the lecture.
This problem is not hypothetical but based on a real programme established in October 2006. The information below is taken from http://www.dest.gov.au/sectors/school_education/policy_initiatives_reviews/key_issues/school_chaplaincy_programme/nscp_frequently_asked.htm

The Commonwealth has established a chaplaincy programme for Australian schools, including government schools. Schools can apply for up to $20,000 per year over three years to pay a chaplain. A chaplain is defined as:

a person who is recognised:

· by the local school, its community and the appropriate governing authority as having the skills and experience to deliver school chaplaincy services to the school and its community; and 

· through formal ordination, commissioning, recognised qualifications or endorsement by a recognised or accepted religious institution or a State/Territory government approved chaplaincy service.
Each school community determines the role, faith and/or denomination of its chaplain. Schools and their communities may engage the services of more than one school chaplain where this is appropriate to their needs, for example if the community has representatives of more than one faith. However such communities are not eligible for additional funding above the $20,000 maximum.

The Government believes the funds will ‘support the valuable contributions that chaplains provide to the spiritual and emotional wellbeing of school communities nationally and to support schools and their communities to establish school chaplaincy services or to enhance existing chaplaincy services.’

The Government states that it expects chaplains ‘to respect the range of religious views and affiliations, and cultural traditions in the school and the community, and be approachable by students of all faiths.  While recognising that an individual chaplain will in good faith express his or her belief and articulate values consistent with his or her denomination or religious belief, a chaplain should not take advantage of his or her privileged position to proselytise for that denomination or religious belief.’ Chaplains are further ‘expected to respect the range of religious views and affiliations, and cultural traditions in the school and the community, and be approachable by students of all faiths.’
It is not compulsory for school communities to participate in the Programme.  Nor is it compulsory for all students in a participating school to participate.  Schools must ensure that students and parents understand the voluntary nature of the Programme and have the option of whether to utilise the services of a school chaplain.

Is this programme constitutional? What additional information, if any, would help you to answer this question?

Week 3 – Monday 17 March only:
The ‘race’ power
Required reading

· Hanks et al, 106-119

NOTE: before starting on the reading for this week, it may help to read the problem set out in the materials for next week (over the page).

Recommended reading

· Robert French, ‘The Race Power: A Constitutional Chimera’ in HP Lee and George Winterton (eds), Australian Constitutional Landmarks (2003) 180-212
· Justin Malbon, ‘Avoiding the Hindmarsh Island Bridge Disaster: Interpreting the Race Power’ (2002) 6 Flinders Journal of Law Reform 44

· Justin Malbon, ‘The Race Power Under the Australian Constitution: Altered Meanings’ (1999) 21 Sydney Law Review 80

· George Williams et al, ‘October Symposium – The Races Power’ (1998) 9 Public Law Review 265

· John Williams and John Bradsen, ‘The Perils of Inclusion: the Constitution and the Race Power’ (1997) 19 Adelaide Law Review 95, esp 95-7, 128-42

Content of lecture

· Historical background; exclusion of ‘Aboriginal people in any State’

· The 1967 referendum

· Beneficial uses of power

· Kartinyeri case
Introduction

Have a quick look at the last pages of your topic reader to see the record of referendums to alter the Constitution. Most attempts have been unsuccessful and even those that have been successful have not passed by a huge majority – with the exception of the 1967 referendum to extend Commonwealth legislative power over ‘the people of any race’ to ‘the Aboriginal people in any State.’
Thinking about why this power was there in the first place, there are of course two questions: why did the framers think that it would be necessary or appropriate to have race-based legislation? And why did they expressly leave out Indigenous people?

In answer to the first question, it is fairly clear that the framers were men of their time. Discrimination between people of different races, even entrenched in actual legislation, was seen as quite normal. Indeed, one of the main motivations for establishing an Australian federation was to protect this sparsely-populated European (ie white) outpost on the border of Asia and the Pacific. In more recent time it has been proposed to remove the whole (some would say discredited) concept of ‘race’ from the Constitution. For the time being, though, we are stuck with it.

As for the second question, Indigenous people were simply not seen as a national ‘issue’ in the way that, say, interstate trade was. The other main motivation for establishing a federation was to create a common internal market. Indigenous people were perceived as having nothing to do with that. Another sad reality was that many people expected at the time that Indigenous people would simply die out before too long. Therefore their ‘issues’ were more to do with welfare, which was seen as a matter for the States.
All of that changed in 1967, owing to a greatly increased appreciation of the plight of Indigenous people and the injustices that had been done to them. The campaign for the constitutional alteration had drawn inspiration from the civil rights movement in the US, especially the South, where the segregation of African-Americans in a range of contexts (notably public schools and public transport) had been passionately challenged. It’s worth bearing in mind that there was another change made in 1967, that is the removal of s 127 which excluded Indigenous people from the censuses that established the number of voters in each State. History makes it very clear that the intention of the 90% of Australian voters who supported the alteration did so in the expectation that parliament would pass laws to help improve the lives of Indigenous people.
This is precisely what happened in the ensuing years, with the passage of land rights legislation (from 1976) and heritage protection legislation (from 1984). The only real issue that came up during this time was whether the ‘people of any race’ power could be used to support general laws against racial discrimination. That was answered in the case of Koowarta v Bjelke-Petersen.
The late 1990s were the time when a fascinating issue arose as to the scope of the ‘people of any race’ power to support laws that were not beneficial to Indigenous people. The reason that this came up was that the new Howard government had sought to resolve the dispute over Hindmarsh Island/Kumarangk with legislation to excise that area from the heritage protection legislation. When you read about Kartinyeri v Commonwealth, have these questions in mind:
· How might one determine which legislation is beneficial and which is detrimental?

· Does the case provide us with authority on the constitutionality of all detrimental legislation?

· What are the three distinct approaches taken by the judges?

Week 4 – Friday 28 March only:
The ‘race’ power continued
Problem

This problem is taken from the 2001 Assignment. Although there is no reading required for this lecture, you are requested to attempt, before the lecture, to write out at least a plan for an answer. In the lecture we will look at how to approach the problem and the issues it raises.
It is well known that the health of Indigenous Australians is substantially worse than that of other Australians. One reason for this is thought to be the lack of indigenous health workers, who can operate more effectively within their communities than other health workers. As a result, indigenous communities lobby the South Australian government to increase intakes of indigenous students into the medical and nursing courses offered by South Australian universities.

The State comes to an arrangement by which SA universities agree to give priority to indigenous applicants for these courses. It is hoped that this will mean that, of the total entry of 1st year students into medical and nursing schools across SA, 5% will be indigenous students.

A local current affairs program gets to hear of the arrangement and runs a story called ‘The students who missed out because they weren’t Aboriginal’, which argues that non-indigenous students are missing out on places in SA universities as a result of the priority given to indigenous students. The story generates lots of publicity and the Federal government decides to overturn the State’s policy. It considers its heads of power to do this.

The Commonwealth government is a signatory to a multilateral agreement called the Convention to Eliminate Racial Discrimination in the Economy. The Convention has the following preamble:

It is the inalienable right of all persons to be treated equally and without regard to their racial origins.

Clause 1 of the Convention requires all signatories to:

take all reasonable steps to eliminate racial discrimination in the course of economic activity.

Relying on this Convention and also on the ‘race power’, the Commonwealth Parliament passes the Economic Equality Act containing the following key sections:

3.
Racial origins shall not be taken into account when determining the application of any person to a medical or nursing school within Australia.

4.
No Aboriginal Australian or Torres Strait Islander shall be given priority to a medical or nursing school within Australia ahead of other applicants solely by virtue of that person’s racial origins.

The Commonwealth argues that these provisions are validly made under s 51(xxix) and s 51(xxvi) of the Constitution.

You are asked to advise the State on the validity of sections 3 and 4.

Week 5 – 31 March & 4 April:
Introduction to division of powers and characterisation; The external affairs power
Required reading

· Hanks et al, 36-47, 678-680 (Fairfax v Federal Commissioner of Taxation); 834-35 (Murphyores)
· Supplementary materials (Industrial Relations case)

· Hanks et al, 142-159
Recommended reading

· Andrew Stewart and George Williams, Work Choices: What the High Court Said (2007)
· Leslie Zines, ‘The High Court and the Constitution (4th ed, 1997), Chapters 2 and 3

· Keven Booker and Arthur Glass, ‘The Engineers’ Case’ in HP Lee and George Winterton (eds), Australian Constitutional Landmarks (2003) 34-61
· Leslie Zines, ‘The Tasmanian Dam Case’ in HP Lee and George Winterton (eds), Australian Constitutional Landmarks (2003), 262-79

· Michael Coper, Encounters with the Australian Constitution (1988), Chapter 1

Content of lectures

Monday:
· Division of legislative power in a federation

· General approach to determining validity of Commonwealth laws

· External affairs:

· Matters geographically external to Australia

Friday:

· Implementation of obligations up to Koowarta
Introduction

As you would already be aware, the Commonwealth parliament has a list of matters on which it can make laws. The items on that list are called ‘heads of power’. This makes the Commonwealth parliament different from the State parliaments, whose power is ‘plenary’ (subject to a couple of exceptions that you learned about in Public Law and Regulation, and also certain limitations in the Constitution such as s 90.) Officially, the Commonwealth can legislate only on the enumerated ‘heads of power’ and the States’ legislative power is ‘residual’, meaning they can legislate on anything left over. It is also said that the heads of power in s 51 are ‘concurrent’ meaning that the States can legislate on those matters as well – that is, subject to the Constitution. There are some things the States are expressly forbidden from doing, like raising an army or coining money.

You might find it interesting to know that not all federations divide up legislative power in this way. In Canada, for example, the Provinces have enumerated powers and the federal parliament has the residue.

It’s very easy to say that the Commonwealth parliament can legislate only on enumerated subjects but much, much more difficult in practice to say whether a given piece of legislation is a law ‘with respect to’ this or that subject-matter.

It was even more difficult when the High Court took the view, early in federation, that there were certain subjects that were ‘reserved’ to the States. This was known as the ‘reserved State powers’ doctrine and it led to some interesting debates about whether a law was ‘with respect to’ one thing that was a Commonwealth head of power or another thing that was ‘reserved’ to the States. That doctrine was abolished in 1920, in a famous case called the Engineers’ case. It held that the Commonwealth heads of power had to be read in all their full breadth, and not subject to implied limitations based on the powers that the States might like to keep.

In the first lecture-hour this week, we shall look at the modern approach to ‘characterisation’ of Commonwealth laws, which is another way for saying how we figure out whether a law is a law ‘with respect to’ a particular subject-matter. It took many years for the High Court to settle on an accepted approach to this general question.

Then recently, an important case was decided in which the Court had to consider whether it was necessary to imply a limitation into one head of power (the corporations power) because of some limitation stated in another (the conciliation and arbitration power). That is, the conciliation and arbitration power includes only industrial disputes extending beyond the limits of any one State. The legislation in question sought to control all the industrial relations (even intra-state, and even where there was no dispute) of corporations. No doubt you know what the outcome of the case was – or you can figure it out when you look at what has happened in Australian politics in the last six months! Here we will learn exactly how that conclusion was reached, in constitutional terms. As you are reading the the extracts from the case, bear in mind the way that all the powers in s 51 have been ‘read down’ in light of the guarantee in s 51(xxxi).
In the second hour we shall start with our consideration of one important and controversial head of power: external affairs. Everyone would agree that it’s important for a national parliament to have power to make laws concerning our relationships with other countries, but how much further does this power go? Are there any limits on the Commonwealth’s ability to rely on it to legislate for the implementation of international treaties?

Another set of questions to bear in mind when reading about the external affairs power is those relating to judicial method, or judicial ‘disposition’ we might say. Some judges have become known as ‘centralists’ and some as ‘states’ right-ers’. What distinguishes these judges, apart from the outcomes of their decisions? What are the consequences of a broad reading and a narrow reading of the Constitution, and which type of reading better fulfils a judge’s function under the Constitution? These are some themes that will be developed throughout the topic.
Week 6 – 7 & 11 April:
External affairs power continued
Required reading

· Hanks et al, 159-90

Recommended reading

See Week 5
Content of lecture

· Implementation of obligations continued, including:

· Expansive reading of Commonwealth power (the Tasmanian Dam case)
· ‘Obligation’ and ‘international concern’

· Federal concerns

· Bona fides

· The conformity test (including Lemonthyme case)

· Conformity and characterisation

· Obligation

· Absence of treaty obligation (including Industrial Relations case)
Problem

See the 2001 assignment problem, above under The ‘race’ power.
Week 7 – 28 April & 2 May:
Inconsistency of Commonwealth and State laws; Intergovernmental immunities

Monday: inconsistency

Required reading

· Hanks et al, 510-12; 517-18; 523-52

Recommended reading
· Geoffrey Lindell, ‘Grappling with Inconsistency between Commonwealth and State Legislation and the Link with Statutory Interpretation’ (2005)8 Constitutional Law and Policy Review 25

· Vince Morabito and H Strain, ‘The Section 109 “Cover the Field” Test of Inconsistency: An Undesirable Legal Fiction’ (1993) 12 University of Tasmania Law Review 182

· Michael Coper, Encounters with the Australian Constitution (1988), 154-66
Content of lecture

· Federal supremacy

· ‘Inconsistent’

· indirect approach

· overlapping laws

· identification of the field

· Commonwealth intention to cover the field (including express intention either way)

Introduction

The Constitution does not greatly limit the legislative powers of the States: only a few such areas as defence, coinage and excise are specifically prohibited to them (see ss 52, 90, 114, 115). As we have seen, most Commonwealth legislative powers are concurrent, meaning that in practice the States will legislate in areas where the Commonwealth also has power to make laws. A good example is taxation. The States can make any laws with respect to taxation (other than those which impose customs and excise or attempt to tax Commonwealth property). The Commonwealth can make laws with respect to taxation as provided for by s 51(ii). There is therefore much potential for a clash or an ‘inconsistency’ between Commonwealth and State requirements.

The ambit of that clash will increase if the High Court chooses to interpret Commonwealth powers under s 51 widely (as it has done). It will also increase if the word ‘inconsistent’ is given a wide meaning.

The term has a number of possible meanings. If a Commonwealth law says a person must do ‘x’ and a State law makes it illegal to do ‘x’, that is clearly inconsistent. However, this rarely happens. It is more usual for the Commonwealth law to say a person must do ‘x’ and a State law to say a person must do ‘y’ – where doing ‘y’ makes it impossible to do ‘x’ (and vice versa). This is also clearly inconsistent.
But what about Commonwealth law that sets a minimum wage of $40 and a State law setting a minimum wage of $45? A person can comply with both laws if he or she pays $45. But there is an inconsistency if the Commonwealth law is read as granting a right not to have to pay more than $40.

Finally, if a Commonwealth law indicates an intention to regulate an area of activity, for example the taxation of superannuation funds, and the State law makes special legislation in this area, it could be argued that the duplication of the two controls is inconsistent in the sense that the Commonwealth can be taken to have intended to exercise exclusive control over or to ‘cover the field’ of the area being regulated.

A robust interpretation of s 109, coupled with a robust interpretation of s 51, greatly strengthens the power of the Commonwealth at the expense of the States.

Problem

This problem is taken from the 2001 Exam.
Ted Smith is the founder and head of a small political party All for Australia (AFA) whose aim is to return the country to the comfortable days of the 1950s. Part of AFA’s agenda is the restriction and eventual elimination of immigration from countries other than those in Europe. Although it is a small group, AFA is a focus for demonstrations both in favour and against its agenda and its activities receive much damaging publicity overseas, especially in Malaysia, Singapore and Indonesia. The South Australian Government is concerned about some of Smith’s public statements about immigration policies and his very negative views about immigrants from Asia and the Middle East.

As a result, the government amends its long established laws relating to criminal libels. The Criminal Law Consolidation Amendment Act 2001 inserts a new s 207c:

207c.
It is an offence to publish material relating to an ethnic minority group containing statements calculated to libel members of that group either individually or collectively.


Maximum penalty: Imprisonment for 5 years.

Ted Smith learns that he is to be charged with being in breach of s 207c. Police allege that he had a poster in the window of AFA’s Adelaide bookshop that was libellous of a particular ethnic minority group. Smith claims that the poster was part of fund raising activities for his campaign to be elected to the Senate in the national election expected in the coming year.

You are asked to advise Smith. In doing so you are aware that there is a Commonwealth Act that may be relevant to his case. In particular, the Electoral Posters Act 1920 (the Cth Act) is an Act to regulate the placing of campaign advertising or the soliciting of votes by candidates in Commonwealth elections. The Cth Act contains only two substantive provisions:

3.
It is an offence to place an election poster in any place where it may give rise to a danger to public safety.


Maximum penalty: 2 years’ imprisonment.

4.
The Governor-General may make regulations on the sizes and numbers of the posters that can be placed by candidates.

The Governor-General has made such Regulations (the Electoral Posters Regulations). The posters displayed by Ted are well within the limits they set.

Advise Smith on the inconsistency issue that might be relevant to the charge against him under the State Act.
Friday: Intergovernmental immunities

Required reading

· Hanks et al, 560-61, 569-78 (para [8.2.35]), 584-592
Recommended reading

· Peter Johnston, ‘The Bank Nationalisation Cases: The Defeat of Labor’s Most Controversial Economic Initiative’ in HP Lee and George Winterton (eds), Australian Constitutional Landmarks (2003), 85-107

· Anne Twomey, ‘Federal Limitations on the Legislative Power of the States and the Commonwealth to Bind One Another’ (2003) 31 Federal Law Review 507

· Graeme Hill, ‘Austin v Commonwealth: discrimination and the Melbourne Corporation doctrine’ (2003) 14 Public Law Review 80
· Amelia Simpson, ‘The Australian Education Union case : a quiet revolution?’ (1998) 7 Griffith Law Review 30
· Leslie Zines, The High Court and the Constitution (4th ed, 1997), 319-336

· Michael Coper, Encounters with the Australian Constitution (1988), 173-77

Content of lecture

· Introduction to intergovernmental immunities

· The ‘reserved State powers’ doctrine

· The abolition of reserved State power (Engineers’ case)
· Some protection for the States (Melbourne Corporation case)
Introduction
The Constitution created a central entity called the 'Commonwealth of Australia'. As we have seen, it spends most of its sections making provisions for the legislature, executive and judiciary of this new body. The six new States, which were also a creation of this new Constitution, receive scant reference together with some illusory and very temporary financial guarantees.

From a federal political perspective, the States were not to be allowed to stand in the way of the Commonwealth. In 1901, Alfred Deakin wrote

One cannot have an omelette without breaking eggs nor a federal union without sacrifice of State independence (Alfred Deakin, Federated Australia (1968), 68)

Deakin realised that various aspects of the federal structure tended to favour a growth in the Commonwealth’s power, which would come at the expense of the States. Once the ‘reserved state powers’ doctrine was abolished, the only express protections for the States are in ss 106-108, which save their Constitutions, their parliaments and their laws.
We have seen numerous instances now (especially in external affairs) where some commentators have argued passionately, but unsuccessfully, for the High Court to adopt an interpretation of the Constitution that protects the States from the full sweep of the Commonwealth's power. In this part of the topic we learn how the High Court has protected the States’ interests. It hasn’t done so through their legislative power but rather in the more abstract way of protecting their existence as independent entities.
Week 8 – 5 & 9 May:
Intergovernmental immunities continued
Required reading

· Hanks et al, 592-626
Recommended reading

See Week 7

Problem
This problem is taken from the 2001 Exam.

At a recent Federal election the majority of seats went to the All For Australian Party (AFA), a party dedicated to the restriction and eventual elimination of immigration from countries outside Europe. A large percentage of aspiring immigrants from outside Europe are seeking asylum on account of persecution in their home countries, so the new government is especially concerned to limit the chances of successful applications for asylum.

Previous governments have had difficulty in controlling asylum decisions because of the common law rights of asylum seekers to access the courts and have their cases reviewed. This poses a particular problem where the judges in those courts have secure tenure and are willing to overlook the policy concerns of governments. Abrogating the asylum seekers’ common law rights with legislation has always been an option, but would draw the disapprobation of the international community.

Therefore the new government amends the Migration Act to vest the power to review migration decisions exclusively in the Supreme Court of Western Australia. About 80% of asylum seekers are located in WA already; the others will need to either be transported there for their hearings at the expense of the WA government or have their cases heard in their absence. The potential cost of transporting the remaining 20% of asylum seekers is about $100,000 a year. (The WA Government’s total budget is in the region of $2 billion a year.) Hearing cases in the absence of applicants, on the other hand, would clearly be a dramatic departure from usual judicial process.

The reason the government has chosen the WA court is that it has noticed a loophole in the WA Constitution that allows it to gain control of judicial tenure in that State. The loophole is that the provision on judicial tenure in the WA Constitution is expressed to be ‘subject to any law of Commonwealth Parliament’; therefore it allows the Commonwealth Parliament to pass legislation giving the Commonwealth Government the power to force the dismissal of any judge on any ground. At first, the Commonwealth Government makes this loophole known to members of the WA Supreme Court, expecting that from then on it will have the decisions it wants from them.

However, Justice Pankhurst of the WA Supreme Court refuses to ‘toe the line’, and makes several decisions in favour of asylum seekers. The Commonwealth then introduces into Parliament the Supreme Court of Western Australia Act, which duly passes and become law. The Act makes the following provisions:

(1)
Any Judge of the Supreme Court of Western Australia may be removed by a written instrument, executed by any Minister of State of the Commonwealth.

(2)
In a written instrument of the kind referred to in subs (1), there is no need for the Minister to state any reasons.

(3)
No appointment of a judge to the Supreme Court of Western Australia shall be made after this Act enters into force without the written consent of the Prime Minister to the appointment of the individual proposed to be appointed.

Within days of the entry into force of the SCWA Act, the Minister for Migration executes an instrument purporting to remove Justice Pankhurst.

Justice Pankhurst seeks your advice on the constitutionality of the legislation described above. He is joined by the WA Attorney-General, on behalf of the WA Government which is also interested in challenging the legislation. As lawyers they have already worked out that the amendments to the Migration Act are properly characterised as laws with respect to immigration (s 51(xxvii)), and the Supreme Court of Western Australia Act is properly characterised as a law with respect to a matter incidental to the execution of a power vested by the Constitution in the Federal Judicature (s 51(xxxix)). They also realise that there might be a potential constitutional difficulty with removing jurisdiction from the Federal and/or High Courts but, being experts in federal jurisdiction, they want to handle that aspect of the case themselves.

After some discussion you all agree that if a Commonwealth Act is invalid under the Commonwealth Constitution, this remains so even though a State Constitution might suggest otherwise. In other words, the Commonwealth cannot rely on the WA Constitution as a defence if its legislation breaches the Commonwealth Constitution. The Judge and the Attorney leave you to consider what other arguments might be open to them.

On what grounds might Justice Pankhurst and the Western Australian Government challenge the amendments to the Migration Act and the above provisions of the SCWA Act? Assess the strength of the arguments on both sides of such issues.

Week 9 – 12 & 16 May:
Fiscal Federalism; Pointers on presentations
Monday: Fiscal federalism

Required reading

· Hanks et al, 665-671, 743-754, 764-777
Recommended reading

· Cheryl Saunders, ‘The Uniform Income Tax Cases’ in HP Lee and George Winterton (eds), Australian Constitutional Landmarks (2003), 62-84
· Michael Coper, Encounters with the Australian Constitution (1988), 188-208
· Leslie Zines, The High Court and the Constitution (4th ed 1997), 349-53

Introduction
The Commonwealth’s power over the states derives not just from the way that the High Court has interpreted its legislative powers. What is called the ‘vertical fiscal imbalance’ has a dramatic impact as well.

Why does the Commonwealth control university education, for example? Education doesn’t appear anywhere in s 51, so why is the Commonwealth able to dictate how many students each University should have, and punish them if they fail to enrol sufficient students?

It’s all down to money.

First of all the Commonwealth has vastly superior revenue-raising powers to the states. This is because of the way that the taxation power has been interpreted and also because the High Court allowed it, during the 1940s, to take over income tax from the States. Because the States are not allowed to tax goods, income tax had been an important source of revenue for them and they have struggled ever since to raise sufficient funds to operate independently of Commonwealth grants. (Now, ironically, the Commonwealth returns to the States the funds raised from the GST!)

Commonwealth grants to the States were part of the ‘bargain’ that was struck when the Commonwealth took over income tax and they have become more and more important. But the Commonwealth’s ability to attach conditions to the grants it makes to the States is very wide. In many cases it has allowed the Commonwealth effectively to write itself a new head of power.

Also the Commonwealth has a broad power simply to spend money. Again it can allocate money to a vast range of things that don’t have any real connection to a head of power in s 51.

In this part of the topic we will come to an understanding of the legal steps that have led to this state of affairs, and the role of the High Court. As always we will be asking whether the High Court has fulfilled its role in deciding the key cases in the way that it has. We will also think about where this might all be heading, and the desirability of possible changes.
Questions for reflection and discussion

1. Are the existing Constitutional and governmental arrangements that relate to funding and revenue in Australia in need of reform? If you think they should be reformed say how; if you believe that they do not need reforming indicate how they are adequate.

2. In Ha v New South Wales the majority (Brennan CJ, McHugh, Gummow and Kirby JJ) held that in imposing such a substantial fee on tobacco by way of licence:

The States and Territories have far overreached their entitlement to exact what might properly be characterised as fees for licences to carry on businesses. The imposts which the Act purports to levy are manifestly duties of excise on the tobacco sold during the relevant periods. The challenged provisions of the Act are beyond power [on the basis that they were excise]

But this finding does not invalidate all the charges and fees that States impose on goods and services. Let’s consider some examples and see whether or not they can be said to be excises:

· A State ‘bed tax’ ie a charge on hotels amounting to 20% of the bill for guests.

· A State charge on the transfer of ownership documents of motor vehicles, based on the value of the vehicle being transferred.

· The State imposes an abalone licence calculated at 30% of the estimated commercial value of the abalone taken by a licence holder over a specified period.

· An annual State ‘rental’ on oil piped through pipes owned by a State statutory authority (Pipelines SA) which is calculated by the amount of oil pumped through the system in a year.

· An annual State ‘rental’ on oil piped through any pipes located in South Australia which is calculated by the amount of oil pumped through the system in a year.

· An annual licence for any uranium mine - as (a) a flat fee of 1 million dollars, or (b) a fee of 15% of the value of the uranium mined in the previous year. This is in addition to any royalty that the Government might seek from the mines.

Friday: Pointers on presentations

In this lecture we will provide some advice to guide you in the preparation of your group presentations, and particularly on the kind of practices that effectively demonstrate good group process.

There is no set reading, but groups who fail to heed the advice provided risk losing marks.
Week 10 – 19 & 24 May:
Freedom of interstate trade; Non-discrimination against interstate residents
Monday: freedom of trade

Required reading

· Hanks et al, 878-879, 909-922

Recommended reading

· Amelia Simpson, ‘Grounding the High Court’s Modern Section 92 Jurisprudence: The Case for Improper Purpose as the Touchstone’ (2005) Federal Law Review 445

· Dennis Rose, ‘Cole v Whitfield: ‘Absolutely Free’ Trade?’ in HP Lee and George Winterton (eds), Australian Constitutional Landmarks (2003), 335-54
· Leslie Zines, The High Court and the Constitution (4th ed, 1997), 136-53

· David Sonter, ‘Intention of Effect? Commonwealth and State Legislation after Cole v Whitfield’ (1995) 69 Australian Law Journal 332

· Michael Coper, ‘Section 92 of the Australian Constitution Since Cole v Whitfield’ in HP Lee and George Winterton (eds), Australian Constitutional Perspectives (1992), 129
· Gerard Carney, ‘The Re-Interpretation of Section 92: The Decline of Free Enterprise and the Rise of Free Trade’ (1991) 3 Bond Law Review 149

Content of lecture

· The historical background
· The long struggle over the meaning of s 92

· The resolution (Cole v Whitfield)

· The new debates: what is protectionist? (Bath v Alston Holdings; Castlemaine Tooheys v SA)
Introduction

You are very lucky to be studying constitutional law now, and not before 1988. Up until that year, the law on freedom of interstate trade was a convoluted series of cases with conflicting judgments and theories. It was often hard to find a majority for any particular ratio, and the criteria to be applied were highly subjective, meaning that it was hard to predict the outcome of any novel case.
Part of the problem was the insistence of some judges that s 92 has something to do with individual rights. This theory was heavily linked to laissez-faire notions of economic activity. It was potentially discriminatory in a reverse way: it would protect, say, trucking companies that traded interstate, but leave those who did not cross state borders subject to the burdens of state regulation. This would put the interstate traders at a commercial advantage over those whose trade was only intra-state. It is hard to imagine that this is what the Framers really intended.

Why? Because the point of federation was to establish a common internal market – and so many of the Constitution’s provisions are clearly aimed at that. Reverse discrimination in favour of interstate trade does not serve this end.

Another problem with the ‘individual rights’ approach was that, applied literally, it would mean that no regulation at all could be imposed on interstate traders, and a kind of anarchy would result. If that seemed unpalatable, it was very difficult to draw the line in any principled way between regulations that interfered with ‘freedom of trade’ and those that were permissible.

In 1988 the High Court brought an end to all this with its extraordinary single judgment in Cole v Whitfield. Here the Court developed and applied a theory of s 92 that had firm roots in the provision’s role in establishing a common internal market.

However, as other cases showed within just a few years of this historic moment, the new test was not without ambiguities either.
Questions for reflection and discussion

1.
‘the application of s 92 is not really a legal question at all, and … the required balance between national and local interests may be better struck by a more diverse body with broader expertise … [than] the High Court’

- Michael Coper, ‘S 92 of the Australian Constitution Since Cole v Whitfield’ in HP Lee and George Winterton (eds), Australian Constitutional Perspectives (1992), 147

2.
Referring to the 4:3 split on the High Court in Bath v Alston Holdings, Colin Howard commented: ‘As so often, it was those inveterate enemies of legal theory, the facts of the case, which caused the trouble.’ What is the legal theory to which the facts posed a challenge, and how did they do so? Do you believe the controversy was correctly resolved?

Problem

This problem is adapted from the 2002 exam.

East Timor has recently gained independent nationhood status. In recognition of this historic event the Australian Government has made a gift to the people of East Timor. The Australian Government has given East Timor the exclusive right to explore and mine the natural gas contained within Australia’s continental shelf. In order to make this gift the Australian government passed the Timor Gift Act 2002 (Cth). Sections 1 and 2 of the Timor Gift Act 2002 (Cth) provide:

1. All rights to explore for natural gas in Australia’s continental shelf are extinguished.

2. East Timor has the exclusive right to explore for and mine natural gas in Australia’s continental shelf.

Huge Mining Corporation (HMC), a Western Australian company, has a statutory permit issued by the Federal Government under the regulations to the Mining Act 1970 (Cth). This permit gave HMC the exclusive right to explore the Australian continental shelf for natural gas. The permit was to operate from 2001-2010 with a right of renewal after this period. HMC has outlaid a considerable amount of money for equipment and personnel to conduct exploration. However after the passing of the Timor Gift Act 2002 (Cth) HMC no longer has the right to explore for natural gas within Australia’s continental shelf. HMC challenges the Timor Gift Act under s 51(xxxi) of the Constitution but is unsuccessful.

HMC’s next step is for its Managing Director, Kurt Schneider, to arrange a meeting with his old friend the Western Australian Premier. Schneider explains the company stands to lose millions now the Act has been upheld, and asks the Premier if there is anything the government can do to help it out. He reminds the Premier of the important contributions that HMC has made to the WA economy over the years and the amount of pride WA voters take in the vibrancy of the State’s mining companies. The Premier promises to explore some ideas with the crown law department.

In due course, the parliament enacts the Timor Gift Compensation Act 2003 (WA). It reads in relevant part as follows:

4.
... ‘prescribed corporation’ means a corporation whose exploration rights over the continental shelf have been extinguished by the Timor Gift Act 2002 (Cth); ...

5.
All manufacturers using raw materials purchased from a prescribed corporation are entitled to the subsidies provided for by this Act and regulations made under it.

6.
The subsidies provided for by this Act and the regulations made under it shall be payable in respect of any manufacturing process in any part of the Commonwealth of Australia.

Under regulations, the subsidy is set at 25% of the purchase price of the raw materials supplied by the prescribed corporation. Because HMC’s exploration rights were exclusive, it is the only prescribed corporation under the WA Act.

Advise on the constitutionality of the WA Act.

Friday: Protection of interstate residents

Required reading

· Hanks et al, 979-88
Recommended reading

· HP Lee and Jeannie Paterson, ‘Australian Nationhood in the Constitutional Interpretation of Section 117’ (2000) Asia Pacific Law Review 169
· Michael Mathieson, ‘Section 117 of the Constitution: The Unfinished Rehabilitation’ (1999) 27 Federal Law Review 393

Introduction

We often refer to ourselves as ‘South Australians’ but what does that actually mean, legally? At some level it means we have a connection to the South Australian government and we expect a measure of protection from the South Australian government, but that is not really a legal conclusion. It also begs the question of what we can expect from the governments of other States when we travel within the Commonwealth. Can’t we expect just the same protection from them?
Section 117 answers these questions by saying that the governments of other States have to treat us the same as they treat their own residents. At least that is the starting point. But what are the exceptions? Do States have to recognise professional qualifications gained in another State, for example? Do they have to provide benefits to interstate residents under schemes to which only their own residents have contributed?
This area of law enables us to explore some of the further consequences of being a federation, and the complexities of concepts like ‘discrimination.’

As noted previously, many people think of s 117 as a right or freedom protected by the Constitution. However, residence in another State is not a characteristic that human rights law generally seeks to protect. Theoretically it would be possible for any state to impose the most oppressive laws and interstate residents would be helpless, provided that residents of the state were treated equally badly. This means it can be questioned whether s 117 is properly characterised as a human rights provision.
Week 11 – 26 & 30 May:
Implied freedoms
Required reading

· Hanks et al 988-993, 1011-1033
· Supplementary materials (Mulholland v AEC; Coleman v Power; Roach v Electoral Commissioner)
Recommended reading
· Elisa Arcioni ‘Developments in Free Speech Law in Australia: Coleman and Mulholland’ (2005) 33 Federal Law Review 333

· Dan Meagher, ‘The protection of political communication under the Australian Constitution’ (2005) 28 University of New South Wales Law Review 30
· HP Lee, ‘The Implied Freedom of Political Communication’ in HP Lee and George Winterton (eds), Australian Constitutional Landmarks (2003), 383-411
· Elisa Arcioni, ‘Politics, Police and Proportionality - An Opportunity to Explore the Lange Test: Coleman v Power’ (2003) 25 Sydney Law Review 379 (note this was written prior to the High Court decision)
· George Williams, Human Rights under the Australian Constitution (1999) Chapter  7

· Adrienne Stone, ‘The Limits of Constitutional Text and Structure: Standards of Review and the Freedom of Political Communication’ (1999) 23 Melbourne University Law Review 668
· Sources referred to on page 1048 of Hanks et al

Introduction
The freedom of political communication was first ‘identified’ (to use a neutral expression) by the High Court in 1992. Until then it had been assumed that freedom of speech was generally respected within our legal system and traditions, but had no formal protection. The ACTV case proved that wrong, at least as far as political communication was concerned, as the Court ruled invalid legislation to ban paid political advertising on electronic media. The basis for the implied freedom of political communication was that the Constitution establishes a representative democracy, and requires that Parliament be freely elected. The Court reasoned that this meant that voters needed the fullest possible information on the candidates and the election issues. The legislation was ruled invalid because it interfered with this free flow of information. (Ironically the legislation was aimed partly at reducing triviality in election advertising. The big problem in the end was the way that it allocated free air time to existing parties, which discriminated against new parties and others who might want to have their say by buying advertising space.)
For a time it was believed that the Court had recognised a general principle of representative democracy, and this was the basis for a challenge in McGinty’s case to Western Australia’s electoral malapportionment. It was argued that proper representative democracy required a principle of ‘one vote one value.’ The High Court disagreed, making it clear that ACTV and cases relying on it were based on the requirement of free elections, not on the more general (implied) notion of representative democracy. The content of implied freedom of political information was settled two years later, in Lange v ABC.
Over the years there have been a number of cases where the Court has been required to elaborate on the freedom, and successive litigants have tested its boundaries. It is fair to say that the freedom is still a work in progress.
Problem

This problem is adapted from the 2002 exam - assume that the Commonwealth Act is properly characterised as a law ‘with respect to’ immigration and therefore supported by s 51(xxvii)
Over the course of 2002 the Commonwealth Minister for Immigration becomes seriously embarrassed by reports of abuse, poor facilities and the lack of adequate health care for detainees at remote immigration detention centres across Australia. The Minister says his problems are the result of adverse publicity generated by persons opposed to the Government’s policy of mandatory detention.

As a result, the Commonwealth Parliament passes the Detained Persons’ Privacy Act (the Commonwealth Act) and its relevant section reads as follows:

Detained Persons’ Privacy Act 2002 (Cth)

An Act to protect the privacy of certain persons who are detained in Commonwealth immigration centres.

Section 1- disclosure of information relating to persons of a prescribed race

1.(1)
No person shall publish or disclose to any person not authorised by the Minister for Immigration: 

(a)
any matters relating to the personal affairs of any person to whom this section applies who is detained in a Commonwealth immigration facility; or 

(b)
any matters likely to identify a person to whom this section applies who is detained in a Commonwealth immigration facility.

Maximum penalty: $50,000 or 5 years’ imprisonment.

No person has been authorised by the Minister under s 1.

Brenda Smith is a registered nurse employed by Australian Medical Care and is contracted to provide health services at a remote detention centre in South Australia. In the course of her work at the centre, Brenda forms the view that a number of Iraqi and Iranian children are suffering severe psychological stress as a result of their extended period of detention. She believes that both the Commonwealth government and the operators of the Centre are covering up the extent to which prolonged detention in these remote locations is damaging the mental and physical health of detained children.

Brenda decides that she has an ethical obligation to disclose the true state of affairs. She contacts the ‘End Detention of Children Committee’ which is a bipartisan lobby group supported by members of the public, including members of the Liberal and Labor parties and at least one member of the Commonwealth Parliament. When Brenda contacts the Committee she provides it with information about the ‘personal affairs’ of a number of the detained Iraqi and Iranian children. She also decided to contact The National newspaper, which prints her story (this also includes information relating to the ‘personal affairs’ of these children).

The Commonwealth commences a prosecution against Brenda and The Australian for breaches of s 1 of the Detained Persons’ Privacy Act 2002.

· Brenda is charged with disclosure to both the Committee and The Australian.

· The Australian is charged in relation to the publication of the information.

Advise Brenda and The National in relation to the constitutional matters relevant to their prosecution.
Week 12 - 2 & 6 June:
Implied freedoms continued; Changing the Constitution
Monday: Freedoms implied from Chapter III (?)
Required reading

· Hanks et al, 1033-47
· Supplementary materials (Thomas v Mowbray)
Recommended reading

· George Williams, Human Rights under the Australian Constitution (1999) Chapter  8

Introduction
In Public Law and Regulation you learned how the High Court has protected the separation of judicial power, through mechanisms such as the Boilermakers’ doctrine and incompatibility. You saw that the Court has been so concerned about maintaining the integrity of the courts that it has extended some of these principles to state courts, in order to ensure that they remain suitable repositories for the judicial power of the Commonwealth.
In this part of the topic, we look at separation of power from a different angle: to what extent might it protect individual rights and freedoms? To what extent does it require fair trials, for example, or due process?
It would be logical to rely on the separation of powers – or the Boilermakers’ doctrine – in this way, because the whole point of having a separate judiciary is to ensure that proper processes are available for the determination of legal rights and obligations. On a functional, dynamic approach to the Constitution, anything else that attacks those processes attacks the Boilermakers’ doctrine will be equally suspect. Saying that we have strict separation of judicial power but parliament is free to require unfair processes is highly formalistic.
When you are reading these cases, then, think about what kind of judicial style you are seeing? Arre some (or all) of the judges formalistic? Are some (or all) functional? What is the difference, and which is better in keeping with the High Court’s role under the Constitution?

Friday: Changing the Constitution

Required reading

· Hanks et al, 47-50
· Supplementary materials (McMillan article)
Recommended reading

· Tony Blackshield and George Williams, Australian Constitutional Law and Theory: Commentary and Materials (4th ed, 2006), chapter on Changing the Constitution
· Michael Coper, Encounters with the Australian Constitution (1988), Chapter 9

· Constitutional Commission, Final Report (1988) and reports of various Advisory Committees (1987)

Introduction
Australia has been described as constitutionally-speaking, the frozen continent. It is notoriously difficult to bring about any change to the Constitution. (Or if we want to be constitutionally accurate we should say ‘alteration’: see s 128.)

Not that that is necessarily a bad thing. Some would argue that the High Court has made plenty of ‘alterations’ to the Constitution, so it is our job as citizens to keep it the same as long as possible. You should by now be in a position to reach an informed view on this kind of argument.
Of course we are interested in this part of the topic to know what changes have, and have not, been made to the Constitution since 1901. But we will also consider the changes that have been suggested by the people who have taken the time to think about these matters. What changes do you think would represent an improvement? What chances would there be of bringing them about?
Week 13 – Friday 13 June only:
Revision Week

Once again, we miss two hours of formal lectures on the Monday, because of a public holiday.
Therefore you will be provided with a previous exam paper to attempt before the Friday lecture. Obviously you don’t have to do it on the Monday, but if you wish to gain any benefit from coming to the lecture, you should do it some time before the Friday. You may wish to attempt the exam on your own, under exam conditions, or to meet with your workshop group to discuss it.
If you have some attempted answers to the exam questions, even if they are very rough and incomplete, you will benefit from the lecture, where we will go methodically through all the questions, looking at how to identify the issues, the cases that can resolve those issues and the best way to structure an answer.
If you have not attempted to answer the questions, you will probably gain little from the lecture, other than a deceptive feeling of having done something! So please make every effort to attempt the questions.
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